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REASONS ON MOTION

The Attorney General of Canada brought a motion under rule 21.01(3)(d) striking out
from the most recent Amended Statement of Claim served on June 23, 2011 certain
paragraphs in relation to the National Research Council of Canada and the Canadian
Construction Materials Centre.

On January 6, 2011, I signed a consent order that the claim against the National Research
Council be struck without prejudice and without costs and by the same order the plaintiffs
were to deliver an Amended Staternent of Claim expunging any existing interlincations
and strikeouts and all allegations and references to the National Research Council and the
Canadian Construction Materials Centre and its employees.

It is alleged by the applicant that certain paragraphs in the June 23, 2011 Amended
Statement of Claim do not comply with the January 6, 2011 order conceming the
National Research Council and the Canadian Construction Materials Centre.

The Attorney General of Canada further requests that there be no further amendments to
the Statement of Claim without lcave of the court,

Without going into great detail, the Attorney General in its submissions raise the issue of
res judicata, issue estoppel, cause of action estoppel, abuse of process and that consent
orders are final.

Further, the Attorney General of Canada takes the position that if the allegations and
references are allowed to stand, the National Research Council will be required to
actively participate in the defence of the action which will be contrary to the agreement
of the parties. A further complication is that certain of the co-defendants have adopted the
position of the plaintiffs in the June 23, 2011 Amended Statement of Claim and
specifically the paragraphs that the Attorney General of Canada is asking to be struck.

The plaintiffs take the position that they have not offended the consent Order of January
6, 2011 concerning the National Research Council and the Canadian Construction
Materials Centre.

It is the plaintiffs’ position that reference to the National Research Council and the
Canadian Construction Materials Centre in the June 23,2011 Statement of Claim was to
plead facts without making any allegations of liability against them.

Tt appears to e that so long as the pleadings include mention of the National Research
Council or the Canadian Construction Materials Centre as for example, in order that

certain e-mails that are relevant to the issue in dispute make sense, they may be
mentioned so long as there is no allegation of liability.

I raised this with Mr. Vickery, lawyer for the Attorney General for Canada, and he
indicated that his concern was in effect any possible interpretation that would imply
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liability by the National Research Council or the Canadian Construction Materials
Centre. On that basis I have examined the paragraphs the subject matter of this motion
and order that the last sentence of paragraph 141 CC, and paragraph 142(xx) be struck.
The intent is that there be no liability alleged or implied against the National Research
Council or the Canadian Construction Materials Centre in the June 23, 2011 Amended
Statement of Claim despite the fact that they are mentioned or referred to in certain
paragraphs.

[11]  There was complaint by the Attomey General of Canada concerning that the various
amendments were made to the Statement of Claim but as the Attorney General of Canada
did not file a defence, lcave of the cotirt was and is not required.

[12] In the event that my ruling on this motion affects any defendant or their counterclaim,
appropriate additional time will be permitted to allow them to file an amended statement
of defence and/or counterclaim.

[13]  I'may be spoken to concerning costs if not resolved by the parties.

Terrence Patterson
Justice

Released: September 15, 2011
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